
INTRODUCTION

Readers might ask what legitimate place can Nebraska claim in a series
devoted to the study of midwestern legal history and the culture and poli-
tics of law in the Midwest? That’s a reasonable enough question. Series
editor Paul Finkelman initially inquired of me whether I, a lifelong Ne-
braskan, considered Nebraska a midwestern state. I responded that it de-
pends. It depends upon the canons of the discipline of which one inquires
and upon whether the inquirer refers to the entire state of Nebraska, to
eastern Nebraska, or to western Nebraska. Geographers think of Nebraska
as a Great Plains state.1 Research and reference librarians catalog Nebraska
as a midwestern state.2 It also may depend upon the perceptions of the Ne-
braskans of whom one inquires. As Warren Hofstra posits, “Perception is
as important as political boundaries or the distribution of cultural traits in
defining region.”3 While Wyoming may call itself the place where the
West begins, a description Nebraska formerly claimed, the West most cer-
tainly does begin in central Nebraska at the hundredth meridian, if not far-
ther to the east. Unlike states that merely think of themselves as the center
of everything American, Nebraska actually lies at the center of the coter-
minous United States.4 In reality, Nebraska is both a Midwest state and a
Great Plains state. For that reason alone, Nebraska claims a legitimate
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place in a series studying the legal history and the culture and politics of law
in the Midwest, but we have additional reasons.

Nebraska’s roots lie deep in the Midwest. More than three-fourths of the
population of the Nebraska Territory at the time of the  census claimed
to be native-born Americans. They represented a stream of migration that
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had moved across the Old Northwest from New England and the Middle
Atlantic states. The leading states of origin for the  Nebraska popula-
tion were, in order, Ohio, New York, Pennsylvania, Illinois, Iowa, Indiana,
and Missouri.5 Professor Ronald C. Naugle observed that the same patterns
of settlement established in  continued to hold for at least fifty years—
significant numbers of native-born migrants to Nebraska continued to come
along the same path from western Pennsylvania and from Ohio, Indiana,
Illinois, and Iowa.6

Even more noteworthy for our present purpose, . percent of Ne-
braska’s  residents claimed states of the Old Northwest as their native
states. Specifically, . percent of Nebraska’s  residents claimed Ohio
as their native state; . percent, Indiana; . percent, Illinois; . per-
cent, Iowa; . percent, Wisconsin; and . percent, Michigan. None
claimed Minnesota.7 By the next census, . percent of Nebraska’s resi-
dents listed Old Northwest states as their native homes.8 Of Nebraska’s
 residents, . percent made that claim.9 Over the next decade, the per-
centage dropped to ..10 In , it declined further to . percent.11

By , the last year for which the census statistics measured the native
state claims of responding parties, only . percent of Nebraska residents
claimed states of the Old Northwest.12 The importance of these demo-
graphic statistics lies in the recollections and preferences that many of these
folks brought with them from their native states.

In fact, Nebraska modeled its first territorial laws and some of its first
state laws on those enacted by states created out of the Northwest Terri-
tory. Nebraska’s first state constitution was based on the U.S. Constitution
and the Nebraska Enabling Act, but its second state constitution, largely
still in effect in , found its origins in the Illinois constitution of .
Whether the English common law and statutes applied in Nebraska did
not become an issue as it did in parts of the Old Northwest.

Taken at face value, the Nebraska adoption statute stated that the com-
mon law applied; the English statutes did not. Roscoe Pound, dean of the
Nebraska College of Law (–) and future dean of the Harvard Law
School (–), also served as a Nebraska Supreme Court commissioner
for a time. Pound’s discussion of the meaning of “common law of England,”
as used in Nebraska’s common law adoption statute, is worth reading for its
uniqueness among American understandings of that phrase.13 Pound’s inter-
pretation remains controlling in Nebraska today. Applying the common
law inflexibly was not one of Pound’s preferences.

In Williams v. Miles, Commissioner Pound wrote:
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We can not think, and we do not believe this court has ever under-
stood, that the legislature intended to petrify the common law, as
embodied in judicial decisions at any one time, and set it up in
such inflexible form as a rule of decision. . . . The term “common
law of England,” as used in the statute, refers to that general system
of law which prevails in England, and in most of the United States
by derivation from England, as distinguished from the Roman or
Civil Law system, which was in force in this territory prior to the
Louisiana purchase. Hence the statute does not require adherence
to the decisions of the English common-law courts prior to the
Revolution, in case this court considers subsequent decisions, either
in England or America, better expositions of the general principles
of that system.14

As in the other volumes in this series, the essays presented here offer
both basic information and bases for future in-depth research into the
areas covered, which range from the narrowly legal to the more general.
Our chapter authors include history professors, political science professors,
law professors, and psychology professors as well as a psychology graduate
student, practicing lawyers, and sitting judges. Some of the essays deal solely
with nineteenth-century activity. Some bring the reader nearly up to the
present. History deals with the past, yet, to be included in the past, events
need only have happened a millisecond ago—or less—by passing through
the lens of the present, which passage renders a subject fit for historical in-
quiry.15 The essays in this volume briefly examine areas of Nebraska legal
history showing both Nebraska’s membership in the legal mainstream and
its development of unique legal institutions and approaches to problem
solving and interdisciplinary legal education. While each of the essays could
stand alone, the reader will notice several places where the essays dovetail
into each other.

Professor Thomas H. Cox explores the adoption of the Kansas-Nebraska
Act, Nebraska’s first state constitution, statehood, and the adoption of
Nebraska’s second state constitution. Cox demonstrates that Nebraska’s
quest for self-government represents a noteworthy glimpse into the larger
issues of reconstructing the Union, civil rights, and federal-state relations with
which many Americans were grappling in the aftermath of the Civil War.

Judge Alan G. Gless discusses various aspects of Nebraska’s criminal
codes from  through . Ohio, Illinois, Iowa,16 and Michigan were the
greatest contributors to the development of Nebraska’s nineteenth-century
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criminal law. In the twentieth century, the National Conference of Commis-
sioners on Uniform State Laws and the American Law Institute became
the primary contributors to Nebraska’s criminal law. Gless posits that the
legislature’s alterations of and additions to Nebraska’s criminal law reflected
changes in the perceived needs of society, both local and national, lending
direct support to the proposition that society and culture shape law and
only tangential support to the idea that law shapes society.

Professor Mark R. Ellis presents the professional career of Nebraska
Supreme Court Justice Francis Hamer, a pioneer lawyer and jurist instru-
mental in the development of Nebraska’s early water law. Hamer came
to Nebraska by way of Ohio, Indiana, Illinois, and Iowa. In Ellis’s hands,
Hamer’s forty-eight-year career as a pioneer lawyer, district court judge for
western Nebraska, and state supreme court justice becomes a window from
which to view the legal and judicial development of the state. Among the
highlights of his career as a trial judge during the agricultural crash of the
s, Hamer single-handedly held off the clamoring creditors in his dis-
trict, saving the homes of many farmers, without the support of moratory
statutes. Hamer’s varied legal and judicial career is, in many ways, the
story of hundreds of other young attorneys who migrated to Nebraska
and made it their home.

Professor Anthony B. Schutz contributes a chapter detailing the history
of Nebraska livestock production land use regulation. Nuisance law was
the initial means of dealing with the various conflicting interests, and it still
plays a large role in this area. History shows that nuisance law is flexible
enough to accommodate changing facts in changing times, even though the
legal doctrine itself has remained amorphous. But an impatience with nui-
sance law or the uncertainty associated with nuisance lawsuits, or perhaps
both, led the Nebraska Legislature to take actions that limit producers’
liability. The emergence of concentrated animal feeding operations, or
CAFOs, as the dominant model of livestock production has resulted in
land use regulation at a more local level, leading to increased use of zoning
power and, in some instances, municipal rule making. The initial push
against such livestock operations, however, may be waning. Specifically,
the state has begun to encourage economic development through livestock-
friendly legislation, while at the same time maintaining state-level envi-
ronmental regulations. State-level efforts, however, have not resulted in
any legislative rollback of local zoning and regulatory authority. Local
control remains a staple of Nebraska’s land use law as it applies to live-
stock production. Given the regulatory regime that has resulted from
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environmental concerns, Schutz argues that CAFOs face a complex body
of law.

Professor Peter J. Longo and Judge Alan G. Gless depict the history of
Nebraska water law in chapter . Nebraska initially applied water law derived
from English common law and the laws of the states in the East. However,
climate differences between the other Midwest states and eastern Nebraska
on one hand and between eastern and western Nebraska on the other17 ne-
cessitated looking to the West for more useful water law concepts.18 After
only nine years of statehood, Nebraskans discovered the English and east-
ern water laws would not work in Nebraska’s climate. Nebraska then
turned to water laws from western states and territories. As Mark R. Ellis
explains in chapter , Justice Francis Hamer was one of the leaders among
Nebraska’s legal profession in turning the face of Nebraska water law toward
the West. This chapter also explains the dual system of control through
which Nebraska surface water administration operates at the state level,
whereas groundwater control comes from local government entities.

Professor J. David Aiken presents the story of Nebraska’s legislative re-
sponses to the agricultural crisis of the s and s and the agricultural
financial crisis of the s and s as well as the judiciary’s reception of
those laws. In both instances, efforts were made to hold off creditors by
way of mortgage foreclosure moratoria. Aiken also examines the differing
state and federal legislative responses to the two crises and compares the
results of each. A changed judicial perspective as well as the farm credit me-
diation and farm-specific bankruptcy legislation of the late twentieth century
made the crisis of the s and s far less devastating than that of the s
and s.

Professor James W. Hewitt explores the history of Nebraska’s unique uni-
cameral legislature. Nebraska remains the only state to have removed the
antidemocratic institution of the conference committee from its legislature.
Hewitt discusses the movement that led to creation of the unicameral legis-
lature and explains the advantages and disadvantages of unicameralism, the
changes to the system over the years, the effects of nonpartisanship on lobby-
ists, and the consequences of the legislature’s lobbyist gift-giving rules.

Professor John M. Gradwohl, a former judge of the Court of Industrial
Relations, now the Commission of Industrial Relations (CIR), describes the
history of this unique Nebraska institution. The Nebraska Commission of
Industrial Relations deals with public employment collective bargaining
and impasse resolution. The CIR has authority to decide representation and
negotiation issues and to establish rates of pay and conditions of employ-
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ment for public employees. The CIR judges exercise a healthy mix of tradi-
tional judicial jurisdiction and other decision-making authority made pos-
sible by a relaxation of the strict separation of powers doctrine.

Professors Brian H. Bornstein, Richard L. Wiener, and Evelyn M.
Maeder explain the history of the University of Nebraska–Lincoln’s pioneer-
ing Law and Psychology Program (LPP), the nation’s first interdisciplinary
education program in law and psychology. The program offers dual degrees
at the graduate and professional level, as well as at the undergraduate level.
As its history demonstrates, UNL’s LPP has evolved into one of the nation’s
most respected programs for psycholegal research.

Professor Mark R. Scherer provides an overview of the legal history of the
eastern Nebraska Native American tribes: the Omaha, the Otoe-Missouria,
the Pawnee, the Ponca, the Santee Sioux, and the Winnebago. He demon-
strates Nebraska’s prominent position in the field of Native American legal
history, describing how the state’s native inhabitants have been at the center
of many sweeping developments in federal Indian policy. Scherer also re-
lates stories of failure and success, triumph and heartache, hope and mis-
ery and explains how Nebraska’s aboriginal inhabitants have endured more
than their fair share of suffering and hardship yet remain today a vibrant and
significant force in the state’s social, cultural, and political milieu. The his-
tories of western Nebraska tribes (Lakota, Cheyenne) are omitted because
the presence of these peoples in what is today Nebraska has always been
more transitory than that of the eastern tribes. Despite their traditional use
of much of the state for roaming, hunting, and raiding, there have been no
Lakota or Cheyenne reservations established in the state (other than the
Santee), and their land claims and Indian Claim Commission litigation
have not addressed Nebraska lands per se.

Charles E. Wright depicts one of the rare bright spots in our nation’s
nineteenth-century treatment of Native Americans. Wright describes the
conditions leading up to the  decision in what could have but did not
become an obscure habeas corpus hearing in the U.S. District Court for the
District of Nebraska. Wright also reexamines the meaning of U.S. district
court judge Elmer Dundy’s decision in Standing Bear’s case as it relates to
the legality of the activities of the U.S. Army that led to Custer’s demise at
Little Big Horn. His conclusion applies to other hostile actions undertaken
by the United States against other Native American tribes, as well.

Nearly a century after the Standing Bear trial, U.S. district court judge
Warren K. Urbom presided over the bulk of the criminal trials that col-
lectively came to be known as the Wounded Knee trials. Professor Tim A.
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Garrison introduces Urbom’s chapter, providing background information
relating to the events at Wounded Knee that readers may need to under-
stand the significance of the trials that Urbom describes from his vantage
point as a participant. His address to the International Society of Barristers—
a primary source, as historians view sources—included in this volume with
the permission of the association, makes up the substance of chapter .

Judge Susan I. Strong describes the treatment of women in Nebraska’s
legal system. Strong concludes that the courage and determination of
the first women of Nebraska law blazed the way for others who later en-
tered the legal profession as a matter of right, without even realizing the
sacrifices that had gone before. The first women of Nebraska law were not
content with merely being the first. As Strong shows, they went beyond
their first achievements and strove to be the best in their profession, not
merely the best woman in their profession. Without question, these women
were role models not only for other women but for all in the legal profes-
sion. Strong predicts that, while Nebraska women have already accom-
plished many firsts, there are many more yet to come.

Professor William G. Ross examines Meyer v. Nebraska (),19 a case in-
volving a teacher in a one-room schoolhouse in rural Hamilton County,
Nebraska, which changed the course of American constitutional doctrine
and has become one of the cornerstones of civil liberties law. Ross posits
that, although the specific ethnic and cultural conflicts that inspired the
case have long since disappeared and are nearly forgotten, the U.S. Supreme
Court’s decision remains at the heart of modern controversies involving
parental rights, privacy law, abortion, and regulation of sexual conduct. Al-
though the scope of the liberties recognized by Meyer is likely to continue to
cause controversy, Ross predicts that the Meyer ruling that “the individual
has certain fundamental rights which must be respected” is likely to endure
for as long as the nation has citizens who are as willing to fight for their rights
as courageously as did a Nebraska schoolmaster nearly a century ago.

Finally, Professor Richard E. Shugrue, in part  of chapter , briefly de-
scribes Roscoe Pound’s life in Lincoln and discusses the extent to which
Pound’s service as a Nebraska Supreme Court commissioner may have
contributed to the legal philosophy that he eventually developed. In part ,
Judge Alan G. Gless examines what Pound accomplished that made him ar-
guably Nebraska’s single greatest contribution to American legal history.

This volume provides one more brick in a foundation upon which future
writers may develop regional histories for the nation. Writing true regional
histories requires multiple perspectives from historians of many different
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specialty areas within the field. State legal histories like this one bring to-
gether in a single volume more disciplinary viewpoints and professional
emphases than any single historian is able to provide. And state legal histories
like this one bring us closer to laying the basic groundwork for a history of
American law based upon the experiences of all the states, not just the
most populous or the oldest. Regional historians can use state legal histories
like this one to identify within the represented regions that which is
merely local and control for its effects in their work.20
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